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Air Charter Brokers— 
Existing Regulatory Classification 

What is an Air Charter Broker? 

• Definition 

– Regulatory: None  

– Working Definition: “Entities, including persons, that link 

prospective charter customers with direct air carriers” 

• Types of Air Charter Brokers (ACBs) 

– Agent for Customer (Charterer) 

– Agent for the Direct Air Carrier (DAC) (for purpose of this 

workshop, the Part 135 Operator) 

– Indirect Air Carrier (IAC) 
 

Source: DOT Notice dated October 8, 2004 entitled “The Role of Air Charter Brokers in Arranging Air Transportation” 

(“Broker Notice I” attached at end of slides as Exhibit A) 
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Air Charter Brokers—Existing 
Regulatory Classification (cont’d) 
 

• Agent for Carrier: The ACB is acting on behalf of its 
principal (the DAC) in offering and/or selling the 
DAC’s charter capacity to Customers, i.e. prospective 
charterers 

• Agent for Customer: The ACB is acting on behalf of 
its Customer, the prospective charterer, in soliciting 
and/or buying charter capacity from the DAC 

– Far more typical situation 
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Air Charter Brokers—Existing 
Regulatory Classification (cont’d) 
 

• Indirect Air Carrier  
– DOT Concept: Entities buying and selling air transportation for their 

own account—i.e. acting as a principal on both the buying and selling 
sides of the transaction 

– Examples of Passenger Indirect Air Carriers (IACs) 
• Public Charter Operators under DOT Part 380 

• Air Ambulance Operators under DOT Exemption Order 83-1-36 
(January 12, 1983) 
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Air Charter Brokers – Existing Regulatory 
Classification – Drawbacks, Deficiencies, 

and Compliance Traps 
• For ACBs Acting as Indirect Air Carriers: 

– No readily available category of IAC that lends itself to 
brokering planeload passenger charter transportation 

• DOT’s Part 380 Public Charter Rules are unwieldy and 
unworkable in this context 

• Resort to individual exemptions is expensive and time 
consuming without DOT guidelines and without any 
assurance of success 

– WILL PROPOSED PART 295 OFFER A SOLUTION?  IS HELP 
ON THE WAY?  Yes, stay tuned! 
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• For ACBs Acting as Agents: 

– Attempting to avoid violative conduct by thinking you are an 
agent when DOT views you as an unauthorized IAC 

• Calling  yourself an “airline,” “air carrier” or “aircraft 
operator” 

• Referencing your service as “our fleet,” “our charters,” our 
charter service,” “we operate a fleet of …” 

– Attempting to avoid statements in advertising or on websites 
that may be perceived by DOT as deceptive or misleading 

– WILL PROPOSED PART 295 CHANGE OR REINFORCE THESE 
CONSUMER PROTECTION PROVISIONS?  Stick around! 
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Air Charter Brokers – Existing Regulatory 
Classification – Drawbacks, Deficiencies, 

and Compliance Traps (cont’d) 



• For ACBs Acting as Agents and Indirect Air 
Carriers: 

– Price advertising must be in compliance with 
DOT’s single price advertising rule 

• Applies to ACBs as Agents and Indirect Air Carriers 

• WILL PROPOSED PART 295 REINFORCE THE 
EXISTING RULE WITH OR WITHOUT 
CHANGES?   Don’t leave!   
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Air Charter Brokers – Existing Regulatory 
Classification – Drawbacks, Deficiencies, 

and Compliance Traps (cont’d) 



• Consequences of Non-Compliance with DOT 
Regulations 

– Civil Penalties up to $27,500 per violation, or  
$2,500 per violation in the case of individuals or 
small businesses 

– Publicly available Cease and Desist Orders 

WILL PROPOSED PART 295 REINFORCE THESE 
CONSEQUENCES?  You know it! 
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Air Charter Brokers – Existing Regulatory 
Classification – Drawbacks, Deficiencies, 

and Compliance Traps (cont’d) 



Air Charter Brokers – Self Aggregation 
Charters – A Regulatory Vacuum 
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• Nowhere defined in existing DOT regulations! 
• Nowhere defined in Broker Notice I! 
• Referenced, but not defined, in the DOT Air 

Charter Broker Rulemaking proposal* 
– “The Department also seeks comments on … the proposed 

definition of a ‘single entity charter that would allow individuals 
who self aggregate to form a single entity, despite the fact that 
they may be bearing a portion of the cost of the charter” 

 
• Thus, what are self aggregation charters? 

 
*Notice of Proposed Rulemaking entitled Enhanced Consumer Protection for Charter Air Transportation, 78 Fed. Reg. 59880, 
September 30, 2013, a/k/a the “Air Charter Broker NPRM” or “ACB NPRM” attached at the end of these slides as Exhibit B. 
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Air Charter Brokers – Self Aggregation 
Charters – A Regulatory Vacuum (cont’d) 

• The following Working Definition appears in 
the comments of NBAA on the ACB NPRM*: 

Self Aggregation Charter is a charter in which a 
“broker facilitates the formation of a charter group  
by providing an internet portal allowing individuals  
independently to form groups which, in turn, utilize  
the broker to procure single entity air charter  
transportation on the group’s behalf.” 

 
*Letter dated November 27, 2013, from NBAA’s Vice President, Operational Excellence & 
Professional Development, to DOT for inclusion in Docket DOT-OST-2007-27057, attached at the 
end of these slides as Exhibit C. 



• Existing Programs – Essential Elements 
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NOTICE 

• The following Essential Elements are based on 
the NBAA’s Working Definition of Self 
Aggregation Charters and reflect experience in 
representing clients before DOT.  There is no 
assurance that DOT, in finalizing the ACB Rule (or 
elsewhere), may not change its position 
regarding the Essential Elements of Self 
Aggregation Charters, as presented here. 

Air Charter Brokers – Self Aggregation 
Charters – A Regulatory Vacuum (cont’d) 



• Essential Elements 
– Within an on-line forum a prospective passenger or 

member (the “Originating Passenger”) proposes a trip 
itinerary including date and time of departure, departure 
point and arrival point 

– Prospective passengers, having an interest in the proposed 
trip, then self-aggregate to form a group, which may take 
place in an on-line forum hosted by the broker acting as a 
facilitator 
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Air Charter Brokers – Self Aggregation 
Charters – A Regulatory Vacuum (cont’d) 



• Essential Elements (cont’d) 
– Prospective passengers must be able to negotiate among themselves 

the date/time, itinerary, and price for the posted trip 

– Upon formation of the group, the broker is retained to act as the 
group’s agent, for purposes of obtaining a single entity charter 
contract for the group’s flight.  The broker’s appointment could include 
authority to sign the charter contract on the group’s behalf. 

– Upon execution of the charter contract, each passenger becomes 
obligated to take the flight and may be subject to a contractual 
cancellation charge 

– For existing self-aggregation programs, the broker acts as agent for the 
self-aggregated group in arranging the charter air transportation after 
the group is formed– WHY? BECAUSE THERE IS NO EXISTING 
REGULATORY ALTERNATIVE! 
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Air Charter Brokers – Self Aggregation 
Charters – A Regulatory Vacuum (cont’d) 
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– WILL PROPOSED PART 295 ALTER OR EXPAND 
UPON THESE ELEMENTS?  WILL THE NEW 
REGULATION ACCOMMODATE INDIRECT AIR 
CARRIERS IN FACILITATING SELF AGGREGATED 
PROGRAMS?  Good questions– over to Al and 
Aaron! 

 

Air Charter Brokers – Back to the 
Future – Ongoing Questions 



The Good, The Bad & The Ugly 

• Or: 

– The practicalities of working with brokers and 
being a broker. 

• Or: 

– War Stories. 

• Or: 

– “There I was, inverted – flying medals hanging in 
my face…” 
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Let’s Talk Part 135 

• What’s the point of doing everything right when there are Part 134.5 
outfits out there with no FAA oversight to deal with? 

• Why do we work with certain companies? 

– They subscribe to good business practices. 

– They know what we have to deal with (duty/rest issues, 
capabilities, etc.). 

• Why do we avoid certain companies? 

– They have no “skin in the game.” 

– They don’t understand Part 135. 

• They ask for the impossible. 

– They’re just plain bad. 
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How Do We Do Business? 

• Do we have any arrangements with brokers 
who act as agents? 

• How do we handle the financial arrangements 
with brokers? 

– Are we aware of the broker’s mark-up? 

– Do we collect FET, or does the broker? 

• Who is responsible for collecting FET? 

• Who is responsible for reporting the FET to the 
government? 
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Contractual Arrangements 

• What is the arrangement between the end 
user (the charter client) and the Direct Air 
Carrier? 

• If we are working with a broker on a trip, do 
we know what their contractual arrangement 
is with the client? 

– Does the broker know they must have an 
agreement with the client? 
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DOT Enforcement Concerns 

• If the broker falls foul of DOT regulations: 

– Advertising 

– Pricing 

• We, as the carrier, can also be dragged into the issue. 
Why? 

– If the broker is acting as our agent, and we know 
about a non-compliance issue – and did not act to 
correct the issue – we could be held liable for the 
actions of the broker. 
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How Will the New Rule Affect US? 

• Compliance with Part 295 is not mandatory. 

• Brokers (and charter operators acting as brokers) have free will. 

– They will choose to comply and show their clients they are working 
to a minimum set of standards. 

• As a Part 135 operator, working to maintain high standards: 

– ARGUS Platinum 

– IS-BAO Stage II 

– Etc. 

• We are more likely to partner with brokers who “get it” and maintain a 
similar set of high standards. 
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• New class of indirect air carrier – air charter broker (ACB) – 
created 

– Recall definition of indirect air carrier 

• Limited to single entity charterers 

– Recall definition of single entity charter 

• No restriction on size of aircraft 

• Reinforces existing and imposes new consumer protection 
requirements (discussed below) 
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Proposed Part 295, Air Charter Brokers (14 CFR Part 295) 
Subpart A, General  

 
§ 295.1, Purpose 



 

• Rules apply to brokers acting as indirect air carriers, 
but not those choosing to act as agents  

– Should consumer protection provisions of new 
rules apply to agents?  (NBAA comment: Yes) 

• Applies to air ambulance IACs 

• Does not authorize ACBs to hold out, sell, or 
undertake to arrange scheduled air transportation 
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Proposed Part 295, Air Charter Brokers (14 CFR Part 295) 
Subpart A, General  

 
§ 295.3, Applicability 



 

• ACB, IAC, single entity charter:  discussed above. 

• Can be multiple ACBs in chain, as ACB includes the sale of “plane-
load, single entity passenger charter air transportation using a 
direct air carrier, or using another provider of air transportation.” 

– Recall definition of DAC 

• Should a definition of bona fide agent be added? 

– If consumer protection requirements of new rules apply to 
agents, yes (NBAA comment) 

– NBAA suggested a new § 295.7, Agency Relationships, 
confirming that an ACB could choose to act as an agent in 
individual cases 
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Proposed Part 295, Air Charter Brokers (14 CFR Part 295) 
Subpart A, General  

 
§ 295.5, Definitions 



• Crux of the matter, legally speaking 

• Authorizes ACBs to act as air carriers – specifically, 
indirect air carriers– without holding the DOT license 
ordinarily required by law 

– Form of authority: blanket exemption 

• Exemption conditioned on compliance with Part 295 
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Proposed Part 295, Air Charter Brokers (14 CFR Part 295) 

Subpart B, Exemption Authority  
 

§ 295.10, Grant of Economic Authority; Exemption from the Statute 



 

• DOT reserves right to summarily suspend or 
revoke individual ACB’s authority if such 
action is necessary in the public interest or to 
protect the traveling public 

• Is a standard condition of DOT exemption 
authority 
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Proposed Part 295, Air Charter Brokers (14 CFR Part 295) 
Subpart B, Exemption Authority  

 
§ 295.12, Suspension or Revocation of Exemption Authority 



 

• ACB contracts with federal agencies are in 
common carriage 

– Therefore, Part 121/135 DACs only 

 

• Compliance with Fly America Act required 

26 

Proposed Part 295, Air Charter Brokers (14 CFR Part 295) 
Subpart B, Exemption Authority  

 
§ 295.17, Contracts with Government Entities  



 

• DAC to be used must hold requisite authority 
from DOT and FAA (and/or foreign safety 
authority if applicable) 

• ACB cannot hold out air transportation that 
DAC could not hold out in its own right 

• Above limitations equivalent to DAC rules  

• Reinforces existing rules 
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Proposed Part 295, Air Charter Brokers (14 CFR Part 295) 
Subpart C, Consumer Protection  

 
§ 295.20, Use of Duly Authorized Air Carriers 



 

 

• ACB cannot engage in any such practice or 
method  

• Same rule applies to all sellers of air 
transportation 

• Reinforces existing rule 
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Proposed Part 295, Air Charter Brokers (14 CFR Part 295) 

Subpart C, Consumer Protection  
 

§ 295.22, Prohibited Unfair and Deceptive Practices and Unfair 
Methods of Competition 

 



• Three key disclosures required in advertising and solicitation materials, including 
websites 

– ACB is an air charter broker 

– ACB is not a DAC in operational control of aircraft 

– Air transportation will be provided by a properly licensed DAC 

• Pre-contract disclosures:  Before entering into contract with customer for flight or 
flights, ACB must disclose various items including corporate name of DAC, any 
other names (d/b/a) used by DAC, capacity in which ACB is acting (IAC or agent), 
existence of any corporate or business relationship between ACB and DAC, make 
and model of aircraft to be used, total cost including any broker or DAC imposed 
fees and any government imposed taxes and fees, existence and amounts (if 
known) of fees charged by third parties for which charterer will be responsible, 
existence or absence of liability insurance carried by ACB including monetary limits 
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Proposed Part 295, Air Charter Brokers (14 CFR Part 295) 
Subpart C, Consumer Protection  

  

§ 295.24, Disclosures 



• Some flexibility on timing, but if any of above information is not provided to 
charterer within reasonable time, ACB must provide charterer the opportunity to 
cancel and receive a full refund 

– DOT overreaching here?   

– NBAA comment: Allow ACB and charterer option of agreeing otherwise at 
outset 

• In all circumstances, full information must be provided prior to start of the air 
transportation 

– If any of the information changes after the air transportation has begun, ACB 
must provide updated information within a reasonable time 

– Failure to do so triggers charterer opportunity to cancel and receive refund for 
charter air transportation not yet provided 

• More DOT overreaching? 
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Proposed Part 295, Air Charter Brokers (14 CFR Part 295) 
Subpart C, Consumer Protection 

  

§ 295.24, Disclosures (cont’d) 



 

• Refunds when transportation cannot be performed or when 
otherwise due must be timely 

– Credit cards: comply with Consumer Credit Protection Act 
and Regulation Z (12 CFR Part 226) 

– Cash/check purchases: Within 20 days after receiving a 
complete refund request 

• NBAA comment: Allow ACB and charterer the option to agree 
otherwise  

– Sophisticated consumers (as DOT states in NPRM) 
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Proposed Part 295, Air Charter Brokers (14 CFR Part 295) 
Subpart C, Consumer Protection  

  

§ 295.26, Refunds 



 

• Violation of Part 295 also violates statutory proscription against unfair and 
deceptive practices and unfair methods of competition 

– Consistent with other DOT regulations and DOT enforcement cases 

– Misrepresentations regarding ACB’s status, quality or kind of service, 
qualifications or safety record or certification of pilots, aircraft or air carriers, 
insurance, fares/charges/special priorities, involvement/results with 
organization that audits ACBs or DACs, or requirements for charterer eligibility 
are also deemed to violate the statutory proscription 

• Additional violations 

– Representing that a contract with DAC has been arranged when no binding 
commitment exists (arguably most important) 

– Selling or contracting for air transportation with knowledge or reason to 
believe that such transportation cannot be legally performed by the entity 
that is to operate it 

32 

Proposed Part 295, Air Charter Brokers (14 CFR Part 295) 
Subpart D, Violations  

 
§ 295.50, Unfair and Deceptive Practices and Unfair Methods of 

Competition  



 

• DOT reiterates authority to employ any legal 
remedy it may deem appropriate to the 
situation 

– Civil Penalties (most common) 

– Injunctive Relief 

– Criminal Penalties (available for willful violations; 
civil penalties/individual debarment more 
common) 
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Proposed Part 295, Air Charter Brokers (14 CFR Part 295) 
Subpart D, Violations 

  

§ 295.52, Enforcement 



• NBAA and various other commenters have urged DOT to require ACBs 
to register with DOT in some fashion 

– Purpose is to enable DOT to get a sense of how many ACBs are out 
there and to provide oversight of the industry more effectively 

– Would also enable ACBs who have registered to so state in their 
advertising, promoting accountability and compliance 

• Registration would include only basic information:  Name of ACB, 
principal place of business, telephone, fax, email, website, whether or 
not ACB is a US citizen, and certification of accuracy and compliance 
with Part 295 

– If any information changes, amended registration required 
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Proposed Part 295, Air Charter Brokers (14 CFR Part 295) 
Proposed Subpart E, Registration for Exemption by Air Charter Brokers 

  

Proposed § 295.71, Registration (NBAA Proposal to DOT) 



• DOT reserves right to cancel registration if ACB ceases 
IAC operations, fails to file amended registration when 
required, or cancellation is otherwise in the public 
interest 

– Consistent with approach DOT has taken in other 
registration contexts 

• Comment:  DOT could require registration for a two or 
three year experimental period, then decide whether 
continuation of the requirement is necessary 
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Proposed Part 295, Air Charter Brokers (14 CFR Part 295) 
Proposed Subpart E, Registration for Exemption by Air Charter Brokers 

  

Proposed § 295.71, Cancellation of Registration 
(NBAA Proposal to DOT) 



 

• DOT recognizes that Part 135 operators (air taxis) 
often act as air charter brokers 

• Part 298 therefore being amended to harmonize with 
Part 295’s requirements  

• New § 298.90: equivalent to § 295.24 (disclosures) 

• New § 298.100: equivalent to § 295.22 and § 295.50 
(prohibiting unfair and deceptive practices and unfair 
methods of competition) 
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Part 298, Exemptions for Air Taxi and Commuter Air 
Carrier Operations (14 CFR Part 298) 



A   B   C 
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http://www.gpo.gov/fdsys/pkg/FR-2013-09-

30/pdf/2013-23142.pdf 

http://www.dot.gov/sites/dot.dev/files/docs/

BrokerNoticeFinal%20Guidance.pdf 

http://www.nbaa.org/ops/part135/broker

s/20131127-nbaa-comments-to-dot-air-

charter-broker-nprm.pdf 
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